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REBUTTAL TESTIMONY OF JEFFREY C. KLEIN

I. INTRODUCTION AND PURPOSE OF TESTIMONY 1 

Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 2 

A. Jeffrey C. Klein.  My business address is 1800 Larimer Street, Suite 1000, 3 

Denver, Colorado 80202. 4 

Q. BY WHOM ARE YOU EMPLOYED AND IN WHAT CAPACITY?  5 

A. I am employed by Xcel Energy Services Inc. (“XES”), the service company 6 

subsidiary of Xcel Energy Inc., the holding company parent of Public Service 7 

Company of Colorado (“Public Service” or “Company”).  My title is Manager, 8 

Structured Purchases.   9 

Q. DID YOU FILE DIRECT OR SUPPLEMENTAL DIRECT TESTIMONY IN 10 

THIS DOCKET? 11 

A. No, I did not. 12 

Q. HAVE YOU PREPARED A STATEMENT OF YOUR EXPERIENCE AND 13 

QUALIFICATIONS? 14 

A. Yes.  That statement is included as Attachment A.15 
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Q. WHAT ARE YOUR RESPONSIBILITIES AS THEY RELATE TO THE 1 

COMPANY’S POWER PURCHASE AGREEMENTS (“PPAs”)? 2 

A. As the Manager of Structured Purchases, I manage a team of professionals 3 

that negotiate and administer Xcel Energy’s nonrenewable PPAs. 4 

Q. WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY? 5 

A. I will provide information and Company recommendations regarding issues 6 

raised by three intervenors.  First, I address the answer testimonies filed by 7 

Mr. Michael A. Hamilton on behalf of Southwest Generation Operating 8 

Company, LLC (“SWG”) and Mr. William Monsen on behalf of the Colorado 9 

Independent Energy Association1 by explaining Public Service’s concern with 10 

counterparty risk due to portfolio financing by the Company’s power suppliers.  11 

I provide Public Service’s recommendation in response to their proposal to 12 

delete the portfolio financing contract language in the model PPAs. 13 

Second, I address the answer testimony submitted by Ms. Fiona 14 

Sigalla of the Staff.  I will describe the time it took Public Service and the 15 

applicable counterparties to negotiate PPAs.  I will also respond to Ms. 16 

Sigalla’s recommendations for the Commission to: 1) narrowly limit to a few 17 

areas the PPA terms and conditions that are negotiable; 2) authorize a limited 18 

window for contract negotiations; and 3) direct Public Service to include the 19 

Independent Evaluator in all contract negotiations.  20 

                                                           
1 Answer Testimony of William A. Monsen at Page 58-59. 
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II. LIMITATIONS IMPOSED ON PORTFOLIO FINANCING 1 

IN THE MODEL PPAs 2 

Q. WHAT DOES MR. HAMILTON ALLEGE IS WRONG WITH THE 3 

PORTFOLIO FINANCING DEFINITION IN THE MODEL PPAS? 4 

A. Mr. Hamilton asserts that the Company’s proposed model Dispatchable PPA 5 

contains a portfolio financing definition that limits the ability of counterparties, 6 

including SWG, to provide a proposal and to contract with the Company, 7 

thereby limiting competition in the Company’s power purchases and 8 

potentially increasing costs to the Company’s customers.  (Hamilton Answer 9 

Testimony at 3-4)  Mr. Hamilton also asserts that a counterparty’s method of 10 

financing has no direct impact on Public Service’s customers; but he also 11 

claims, without substantiation, that portfolio financing translates into savings 12 

for the customers.  He asserts that the risks of portfolio financing are not 13 

borne by Public Service’s customers.  Mr. Monsen echoes these claims. 14 

Q. BEFORE ADDRESSING THESE SPECIFIC ISSUES, DO YOU HAVE ANY 15 

GENERAL RESPONSE TO MR. MONSEN’S AND MR. HAMILTON’S 16 

TESTIMONIES? 17 

A. Yes.  Mr. Hamilton and Mr. Monsen obviously argue for making Public 18 

Service’s PPA terms less restrictive on the owners of generating facilities, 19 

thereby giving the owners greater flexibility in pursuing potential power sale 20 

opportunities with Public Service and our affiliates.  I do not know whether 21 

changing the Company’s PPA portfolio financing definition would result in 22 

reduced costs to the owners of generating facilities or whether those owners 23 
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would be actually willing to pass on to Public Service such reduced costs, as 1 

Mr. Hamilton alleges.  However, Mr. Hamilton unfortunately only offers 2 

speculative statements without any empirical evidence to support his position, 3 

offers no substantive discussion of the significant risks to Public Service’s 4 

customers from portfolio financing, and offers no assurance or mechanism for 5 

ensuring savings from any change to this provision are flowed to Public 6 

Service’s customers.   7 

More importantly, Public Service believes there is a sound justification 8 

for reasonably mitigating our counterparty risk and protecting the interests of 9 

our customers.  Every contract allocates risks and each potential counterparty 10 

has different financial and credit characteristics.  In essence, the approach 11 

advocated by Mr. Monsen and Hamilton would shift risk to Public Service and 12 

our customers, purportedly, but without substantiation, on the basis that by 13 

accepting this risk the costs of PPAs will go down and customers will benefit.  14 

In Public Service’s view, our model PPA allocates risk in a reasonable 15 

manner and to the appropriate party.  16 

Q. PLEASE DESCRIBE THE PORTFOLIO FINANCING DEFINITION IN THE 17 

MODEL DISPATCHABLE PPA. 18 

A. Generally, the PPA provides that sellers have the right to obtain or have 19 

financing for their generating facilities on a portfolio financing basis consistent 20 

with the Company’s definition of portfolio financing.  The applicable definition 21 

states: 22 
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“Portfolio Financing” means a financing of the Facility in 1 

conjunction with other electric generating asset(s) owned by 2 

Seller or its Affiliates, where the Facility serves, in part, as 3 

collateral for the debt borrowed to finance such other generating 4 

asset(s), and such other generating asset(s) serve, in part, as 5 

collateral for the Facility, provided, however, that (i) the 6 

purchaser(s) of the output of such other generating asset(s) is 7 

not Company or an Affiliate of Company, (ii) the purchaser(s) of 8 

the output of such other generating asset(s) has unsecured 9 

bond ratings of Investment Grade or substantially equivalent 10 

financial wherewithal; and (iii) all other generating asset(s) are 11 

located in the United States and generate energy as their 12 

primary business. 13 

Q. PLEASE DESCRIBE THE NATURE OF THE RISK ASSOCIATED WITH 14 

PORTFOLIO FINANCING. 15 

A. Portfolio Financing, without any mitigation of the risk, provides less security to 16 

Public Service by putting the continuous, reliable output of a generating 17 

facility under a long-term PPA at risk of interruption, should one or more 18 

generating facilities within the same financing portfolio experience some type 19 

of distress, e.g. bankruptcy, foreclosure, loss of a long-term power purchaser, 20 

losses from power trading in the market, catastrophic facility damages, seller 21 

or lender credit downgrades and similar issues.  22 
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Q ARE THERE OTHER PROBLEMS THAT PUBLIC SERVICE COULD 1 

EXPERIENCE WITH A COUNTERPARTY’S PORTFOLIO FINANCING? 2 

A. Yes, as the definition of portfolio financing in the Model PPA contemplates, 3 

such a financing arrangement increases the likelihood of the counterparty’s 4 

inability to perform under a PPA with Public Service, given that a generating 5 

facility which is in the same portfolio but not under contract to Public Service 6 

(or to an affiliate) could experience loan, credit, revenue or any number of 7 

financial problems.  Purchasers from the other generating assets in the 8 

portfolio may have unsecured bond ratings below investment grade that will 9 

increase the risk of default of the portfolio, and thus the Public Service PPA, 10 

for reasons of financial insolvency.  Companies with generating assets 11 

located in a foreign country that are financed in the same portfolio are subject 12 

to unique risks of seizure or other rule or law applicable to that foreign 13 

country. 14 

Q. IS MITIGATING THE RISK TO PUBLIC SERVICE CUSTOMERS 15 

ASSOCIATED WITH PORTFOLIO FINANCING OVERREACHING AND OF 16 

NO REAL BENEFIT TO THE CUSTOMERS AS ALLEGED BY MR. 17 

HAMILTON? 18 

A. No.  Public Service’s customers should not be exposed to financial 19 

performance risk associated with issues arising from other generation plants 20 

in a portfolio financing.  A default by the counterparty on existing loan 21 

covenants and/or other agreements due to these other plants exposes Public 22 

Service and our customers to the possibility of a counterparty default of the 23 
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PPA.  If we do not discuss and mitigate this risk with the counterparty, Public 1 

Service will not otherwise have access to, nor the ability to review, important 2 

financial information that only the counterparty and its lender control and 3 

possess.  Public Service needs to perform this due diligence when we 4 

negotiate a PPA to assure that our counterparty is likely to be able to perform 5 

its obligations under the PPA.  We will be relying on this PPA to meet our 6 

electric load.  7 

Q. IS IT TRUE, AS MR. MONSEN AND MR HAMILTON ALLEGE, THAT 8 

MITIGATING THE PORTFOLIO FINANCING RISK WILL IMPOSE UNDUE 9 

RISK ON THE COMPETITIVE PROCESS, REDUCE AND ARTIFICIALLY 10 

CONSTRAIN COMPETITION IN THE COLORADO POWER MARKET, OR 11 

WILL CAUSE DAMAGE TO THE COMPANY’S CUSTOMERS?  12 

A. No.  Public Service has enjoyed robust competitive responses to past 13 

requests for proposals even with PPAs that intervenors alleged had 14 

problematic terms and conditions.  While the model PPA portfolio financing 15 

definition that they dispute was not contained in prior model PPAs, Public 16 

Service has always inquired, on a case-by-case basis, about a potential 17 

supplier’s method of financing a unit-contingent PPA (whether it is a new to-18 

be-constructed generating plant or an existing generation plant).  If the 19 

potential supplier indicated that it was going to use or otherwise had portfolio 20 

financing, we have engaged in discussions to help mitigate the risk to Public 21 

Service and our customers.  22 
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Q. WHAT OTHER REMEDIES DOES THE COMPANY RELY UPON DUE TO A 1 

POTENTIAL DEFAULT BY A PPA COUNTERPARTY? 2 

A. The Company relies on various PPA remedies including, but not limited to, a 3 

security fund, step-in rights, damages and default provisions.  4 

Q. GIVEN THE REMEDIES FOR A PPA DEFAULT, WHY WOULD THE 5 

COMPANY DESIRE TO INQUIRE ABOUT PORTFOLIO FINANCING? 6 

A. With portfolio financing, Public Service is exposed to risks about which we 7 

have no initial or continuing knowledge; and, we have no way to 8 

independently track and monitor these risks.  Each PPA contains a myriad of 9 

remedies for both parties.  For Public Service, the issue is how best to 10 

mitigate risks, monitor performance, cure problems and obtain the contracted 11 

capacity and energy without interruption. 12 

Q. SHOULD PUBLIC SERVICE BE “FLEXIBLE” IN ITS APPROACH TO THE 13 

FINANCING PORTFOLIO ISSUE AS THESE PARTIES SUGGEST? 14 

A. In negotiating a PPA, Public Service needs to understand the nature and level 15 

of the counterparty risk that we are assuming.  Similar to prior PPA 16 

negotiations, in order to examine and gauge our counterparty risk, Public 17 

Service must understand the financial health of our potential counterparties, 18 

including but not limited to information concerning the financing of a potential 19 

seller’s generating facilities that are in a financing portfolio (if the seller’s 20 

proposal is selected to be negotiated), and the portfolio’s cross-default 21 

provisions, credit provisions, general default provisions, lender remedies, and 22 

possibly the nature of the portfolio’s other facility power purchase 23 
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agreements.  Public Service would agree to enter into a confidentiality 1 

agreement with the counterparty to protect such information from disclosure 2 

in order to foster such discussions in good faith.  Based upon the result of 3 

Public Service’s examination, a mutually beneficial resolution of the portfolio 4 

financing risk can occur if so required.  5 

 Our duty to our customers requires us to mitigate risks and entertain 6 

reasonable alternatives and solutions from counterparties to PPA issues.  We 7 

need to make a fully informed decision to enter into a long-term, complex, 8 

very high dollar amount PPA.  Accordingly, with respect to the portfolio 9 

financing definition currently contained in the model PPAs, Public Service 10 

agrees that we could delete the definition from the Model PPA so long as it is 11 

understood that we will continue to evaluate the nature and risk of a 12 

counterparty’s portfolio financing along with all other risks we may encounter 13 

as part of any contract negotiation.  We reserve our rights to fully address 14 

these risks and to negotiate risk mitigation measures, if applicable, on a case-15 

by-case basis.  In rare cases (which has not been experienced to date), we 16 

may need to reject a proposal if we consider the specific portfolio financing 17 

proposed by a seller to be too risky and the seller does not work with us to 18 

mitigate that risk. 19 

Q. WHAT ARE POTENTIAL WAYS IN WHICH PORTFOLIO FINANCING RISK 20 

COULD BE MITIGATED?  21 

A. First, given the nature of discussions with the counterparty, it may not be 22 

necessary to implement or otherwise negotiate any mitigation measures.  23 
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This could be because, using an example of a PPA with an existing 1 

generation plant, the counterparty has investment grade credit, the other 2 

assets in the portfolio have PPAs with creditworthy third parties, and Public 3 

Service has no conflicts with the various provisions requested by the lender to 4 

the seller.  However, if risk mitigation measures are required, alternatives to 5 

be discussed may consist of: a higher security fund amount, ring-fencing (for 6 

yet-to-be-financed assets), agreement by the lender to ensure the Public 7 

Service PPA continues in full force if there is a foreclosure due to the 8 

problems with other generating assets in the portfolio, possible changes to 9 

the security fund which enable Public Service to access funds for certain 10 

events associated with other plants within the portfolio, and other similar 11 

contractual measures.  12 

III. PPA NEGOTIATIONS 13 

Q. WHICH WITNESS HAS MADE RECOMMENDATIONS TO THE PPA 14 

MODEL PPAS AND THE PPA NEGOTIATION PROCESS? 15 

A. Fiona Sigalla, an economist on behalf of the Public Utilities Commission of 16 

the State of Colorado.  As a result of alleged delays in the negotiation of 17 

PPAs arising from the 2007 ERP, Ms Sigalla recommends that the 18 

Commission should approve standard contracts as part of its Phase 1 ERP 19 

decision, after soliciting comments from interested parties with only certain 20 

narrow areas subject to negotiation with the bidder.  21 

Q. HOW LONG DOES MS SIGALLA STATE IT TOOK TO NEGOTIATE THE 22 

PPAS? 23 
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A. Ms. Sigalla provided a timeline of the PPA negotiations resulting from the 1 

 2007 ERP in Docket No. 07A-447E and alleges the PPAs were signed 2 

 between 12 and 16 months following the receipt of bids. 3 

Q. WAS THIS NEGOTIATION PERIOD WITHIN THE RULES OF THE 4 

COMMISSION? 5 

A. Yes. Ms Sigalla also agrees that Rule 3613(i) requires that PPAs for potential 6 

resources are to be executed within 18 months after the Company’s receipt of 7 

bids in its competitive acquisition process. 8 

Q. PLEASE EXPLAIN HOW LONG IT TOOK PUBLIC SERVICE TO 9 

NEGOTIATE CONTRACTS WITH THE WINNING BIDDERS TO THE 2009 10 

ALL SOURCE RFP. 11 

A. The time it took, from the inception of negotiations, to negotiate each PPA 12 

was 2 to 5 months.  The specific dates and times for PPA negotiations are as 13 

follows: 14 

Cedar Creek II, LLC - PPA negotiations from 11/17/09 to 4/21/10 15 

(approximately 5 months).  PPA approved by board and executed on 5/19/10. 16 

Cedar Point Wind LLC - PPA negotiations from 11/19/09 to 3/18/10 17 

(approximately 4 months).  PPA approved by board and executed on 3/29/10. 18 

Cogentrix of Alamosa - PPA negotiations from 1/21/10 to 6/2/10 19 

(approximately 4 1/2 months).  PPA approved by board and executed on 20 

6/23/10. 21 

Limon Wind LLC - PPA negotiations from 2/22/11 to 4/15/11 (approximately 2 22 

months).  PPA approved by board and executed 4/22/10. 23 
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Northern Colorado Wind Energy, LLC (I) -PPA negotiations from 9/2/08 to 1 

12/18/08 (approximately 3 months).  PPA approved by board and executed 2 

on 12/22/08. 3 

San Luis Solar Project - PPA negotiation after transmission analysis on March 4 

31, 2010.  PPA negotiations from 4/14/10 to 7/22/10 08 (approximately 3 5 

months).  PPA approved by board and executed on 8/10/10. 6 

Q. IS 2 - 5 MONTHS AN UNREASONABLY LONG TIME TO NEGOTIATE A 7 

PPA? 8 

A.  No.  A PPA negotiation is an interactive verbal and written communication 9 

process and hopefully the creation of a long, rewarding relationship between 10 

the two negotiating parties.  As such, the length of time it takes to negotiate a 11 

long-term, complex, significantly high dollar transaction depends on various 12 

factors, including the schedules of the many negotiation participants, illness 13 

and vacation periods, holidays, travel delays, use of subject matter experts, 14 

actual contract drafting and contract reviewing periods and similar issues.  15 

Further, the Company’s PPAs are very detailed contracts that attempt to 16 

anticipate all possible circumstances and eventualities, and that’s the way the 17 

negotiating parties want it.  The parties want it that way because the “deal” is 18 

the contract, and each party must refer to the contract to handle all the 19 

situations that may arise. 20 

Q. WITH REGARD TO MS. SIGALLA’S RECOMMENDATION THAT THE 21 

COMMISSION REQUIRE USE OF STANDARD CONTRACTS THAT LIMIT 22 

THE TERMS AND CONDITIONS IN A PPA THAT CAN BE NEGOTIATED, 23 
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WOULD ADOPTION OF THIS RECOMMENDATION IMPROVE THE 1 

ABILITY OF PUBLIC SERVICE TO OBTAIN A PPA THAT MEETS THE 2 

OPERATIONAL, FINANCIAL, RISK, TECHNICAL AND OTHER NEEDS OF 3 

THE COMPANY AND PROVIDE ECONOMIC VALUE TO ITS 4 

CUSTOMERS? 5 

A. I do not see how Ms. Sigalla’s recommendation would materially provide 6 

value (whether in terms of time or money) to the PPA contracting and 7 

negotiating process and to the contracting parties.  As Ms. Sigalla may 8 

understand, there are simply so many nuances, intricacies and details about 9 

the terms and conditions of a long-term, complex and high value PPAs that 10 

that a “one size fits all” pre-negotiated PPA cannot capture.  I believe that 11 

forcing all bidders to accept a standard, non-negotiable PPA will discourage 12 

bidders from participating in our RFPs.  If we lose potential bidders, this will 13 

likely drive up our power supply costs, not lower them.  14 

Public Service puts forth Model PPAs which the Company is willing to 15 

accept (without change).  However, some bidders take exception to various 16 

terms.  Changes to the Model PPA are initiated by the bidders, not Public 17 

Service.  Of course when a bidder seeks to change a provision to our Model 18 

PPA that shifts either risk or cost to Public Service, we request that the bidder 19 

agree to other contractual changes that restore what we believe to be the 20 

proper risk-reward balance. 21 

Bidders value various provisions differently from one another.  Often a 22 

bidder requires changes because their lenders require changes.  It is not 23 
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likely, in transactions as large and complex as these are, that we will be able 1 

to develop a contract that is “one size fits all.” 2 

Public Service’s Model PPAs facilitate negotiating and bargaining that 3 

are crucial in the establishment and maintenance of cooperative relationships 4 

with our suppliers.  This is in accord with the Commission’s view that the 5 

suppliers should have the discretion to take exception to PPA terms on a 6 

case-by-case basis and provide price adjustments if applicable.  In practice, 7 

this process often provides benefits to both contracting parties, as each party 8 

has an interest in building and maintaining cooperative value-enhancing 9 

relationships with each other and each party may value various contractual 10 

provisions differently.  11 

Q. MS. SIGALLA REFERS TO CALIFORNIA’S USE OF STANDARD 12 

CONTRACTS.  HOW ARE STANDARD CONTRACTS UTILIZED THERE? 13 

A. In my discussions with Southern California Edison, standard contracts are 14 

used for “smaller” type PPAs such as their renewable auction process (for 15 

less than 20 MW), solar rooftop (less than 10 MW) and the like.  Larger 16 

quantity, complex PPAs, including QF PPAs, are negotiated using SCE’s 17 

model PPA forms.  Public Service uses the same procedures.  We have 18 

standard non-negotiable contracts for our Solar*Rewards program. 19 

Q. CAN CUSTOMER VALUE BE CREATED FROM THE NEGOTIATION OF 20 

PPA TERMS AND CONDITIONS? 21 

A. Yes.  While Public Service prefers to use the terms and conditions of our 22 

Model PPAs based upon years of experience, it has been our practice that if 23 
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the counterparty is able to take exception to terms and identify potential price 1 

adjustments, contracting parties will be able to negotiate terms and conditions 2 

that may better fit each of their needs and lower or better control costs.  3 

Negotiations can improve the efficient and safe use of the generation asset, 4 

can respond to reliability concerns, can mitigate risks and otherwise can be 5 

creative and flexible on price.  One must remember that the PPA contracting 6 

parties negotiate not through the haggling and dickering at the market bazaar, 7 

but rather through the cool, calm efficiency and seriousness of energy 8 

professionals.   9 

Q. AT PAGE 49-50 OF HER ANSWER TESTIMONY, MS. SIGALLA 10 

SUGGESTS THAT PUBLIC SERVICE COULD INFLUENCE 11 

NEGOTIATIONS FOR A PPA BY PROPOSING CHANGES IN THE TERMS 12 

AND CONDITIONS OF THE MODEL PPA THAT A BIDDER WOULD FIND 13 

REPUGNANT.  DID PUBLIC SERVICE PROPOSE CHANGES TO THE 14 

MODEL PPA TERMS AND CONDITIONS IN THE 2009 ALL-SOURCE 15 

SOLICITATION NEGOTIATIONS? 16 

A. No.  Public Service and the counterparties used Public Service’s Model PPAs 17 

as the basis for all contract discussions.  Public Service engaged in extensive 18 

and complex negotiations and made counteroffers to matters raised by the 19 

counterparties.  20 

Q. IS IT YOUR EXPERIENCE THAT THE COUNTERPARTIES, AND NOT THE 21 

COMPANY, REQUEST CHANGES TO THE TERMS AND CONDITIONS OF 22 

THE MODEL PPAS DURING NEGOTIATIONS? 23 
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A. Yes.  As I stated earlier, it is the counterparties who request changes to the 1 

Public Service Model PPAs.  They develop their pricing proposals based 2 

upon the assumption that Public Service may accept some or all of the 3 

changes they request to our Model PPAs.  These contract forms are the basis 4 

for all contract discussions.  Public Service subsequently engages in 5 

negotiations based upon the exceptions raised by the counterparties.  6 

Q. MS. SIGALLA AT PAGE 53 OF HER ANSWER TESTIMONY 7 

RECOMMENDS THAT THE COMMISSION LIMIT THE LENGTH OF PPA 8 

NEGOTIATIONS TO 90 DAYS.  DO YOU BELIEVE THAT THIS WOULD 9 

PRODUCE A MORE COST-EFFECTIVE PPA? 10 

A. No.  I do not believe that a PPA signed in 90 days would automatically or 11 

naturally be superior in economic value to a PPA signed in 120 days or 150 12 

days.  I also note that this suggestion is contradicted by a specific 13 

Commission rule that allows for longer negotiation periods. 14 

A speedy negotiation can perhaps produce cost savings in a climate of 15 

increasing costs for materials or financing.  Public Service believes that in the 16 

event that an economic imperative exists that warrants speedy negotiations 17 

that the contracting parties would both work to limit the time required to reach 18 

agreement.  Likewise, a negotiation period in excess of 90 days can also 19 

produce economic value in a climate of falling equipment or financing costs.  20 

Public Service believes that the period of time specified in the Commission 21 

Rules is appropriate and does not limit the latitude for the parties to produce a 22 
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proper PPA.  The negotiating parties can and will complete negotiations in a 1 

period of time that allows for the best PPA to be developed. 2 

Q. DID ANY OF THE COMPANIES THAT NEGOTIATED A PPA FILE A 3 

COMPLAINT WITH THE COMPANY OR WITH THE COMMISSION THAT 4 

THE NEGOTIATIONS TOOK TOO LONG? 5 

A. No.  The Company did not receive any complaints from any of the negotiating 6 

entities that their PPA negotiations took an unreasonable amount of time.  I 7 

am not aware of any filed complaints made by an IPP to the Commission. 8 

Q. WHAT IS YOUR RECOMMENDATION CONCERNING PPA 9 

NEGOTIATIONS? 10 

A. I recommend that the Commission not limit the ability to negotiate 11 

advantageous changes in PPA terms and conditions.  I recommend that the 12 

Commission allow the Company the amount of PPA negotiation time 13 

specified in the Commission Rule 3613(i), which is 18 months from the receipt 14 

of the bids.  Remember that the first 210 days (7 months) of this period is 15 

devoted to bid evaluation and Commission proceedings reviewing the 16 

evaluation.  We do not usually commence negotiations until we know the 17 

approved bid portfolio.  18 

IV. THE IE AND PPA NEGOTIATIONS 19 

Q. MS. SIGALLA RECOMMENDS THAT THE COMMISSION DIRECT PUBLIC 20 

SERVICE TO INCLUDE THE INDEPENDENT EVALUATOR (“IE”) IN ALL 21 

CONTRACT NEGOTIATIONS.  DO YOU BELIEVE THAT THE 22 

COMMISSION SHOULD ORDER THIS CONDITION? 23 



   18

A. No.  The PPA negotiations are the Company’s responsibility and the 1 

Company has consistently produced PPAs that provide economic value for 2 

our customers.  It is my understanding that the Commission was concerned 3 

about the cost of the IE work for the 2009 All-Source Solicitation and took 4 

steps in the 2010 ERP Rules Rulemaking to provide for less, not more, IE 5 

activity.  6 

Q. HOW ARE PPA NEGOTIATIONS CONDUCTED? 7 

A. The negotiations are conducted in face to face meetings and by electronic 8 

means such as telephone, fax and email.  The negotiations are conducted at 9 

all times of the day and week and are not always scheduled events.  The 10 

negotiations are conducted by various individuals.  Public Service Purchased 11 

Power management, contract analysts and counsel perform the negotiation 12 

and contract drafting tasks including resolving PPA terms and conditions 13 

issues.  Subject matter experts are used by both parties as well.  Not all of the 14 

forms that the negotiations take lend themselves to IE involvement. 15 

Q. CAN THE NEGOTIATIONS BE EXPEDITIOUSLY CONDUCTED AND FAIR 16 

TO ALL PARTIES IF THE IE IS NOT REQUIRED TO ATTEND OR BE 17 

INVITED TO EACH PPA NEGOTIATION SESSION? 18 

A. Yes.  Our counterparties are sophisticated companies.  I have not heard from 19 

any counterparty that it requires a third-party to attend all the PPA 20 

negotiations.  In our 2007 ERP, the Commission did not require an 21 

Independent Evaluator to attend PPA contract negotiations between Public 22 
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Service and IPPs.  Since IE’s charge hundreds of dollars per hour, such a 1 

requirement would be very expensive and is completely unnecessary.   2 

Q. SHOULD IT BE MANDATORY THAT THE IE ATTEND NEGOTIATIONS IF 3 

THE COMPANY IS NEGOTIATING THE PURCHASE OF A GENERATING 4 

PLANT RATHER THAN PURCHASE POWER NEGOTIATIONS?  5 

A. I do not believe it should be necessary.  The IE can attend some negotiations 6 

and then review the negotiated agreements to provide an assessment to the 7 

Commission about whether the resulting deal is in the public interest, without 8 

sitting through all the numerous bargaining sessions.  This is what the IE did 9 

when the winning bid in the 2009 All Source RFP was a proposal by Calpine 10 

to sell its generation units to the Company.  11 

Q. MS. SIGALLA REFERENCES THE CALPINE ACQUISITION APPROVED 12 

BY THE COMMISSION IN DOCKET NO. 10A-327E AND QUOTES FROM 13 

THE IE’S REPORT.  SHE ADVANCES THAT THIS REPORT SUGGESTS 14 

THAT THERE WERE PROBLEMS WITH THE IE’S OVERSIGHT ON THAT 15 

TRANSACTION.  DO YOU AGREE? 16 

A. No.  The IE Report, read as a whole, provides an opinion that the Calpine 17 

discussions were conducted in a fair manner.  Ms. Sigalla selectively quoted 18 

from the IE Report, which she provides as her Exhibit NO. FDS-5).  I call the 19 

Commission’s attention to other passages from that same report:  20 

In the first quarter of 2010, the IE was involved in conference 21 
calls with both parties and one negotiating session where each 22 
side had full team participation.  During these meetings and 23 
calls key terms and concerns were discussed, including timing 24 
of the purchase, federal regulatory considerations, price and 25 
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general contract term.  The IE was not present when the final 1 
terms were agreed upon. 2 
 3 
While not actually present for some substantial negotiations, the 4 
IE considers that the Company diligently pursued protection of 5 
ratepayer interests while also working to execute a purchase 6 
and sale agreement for the assets to the extent that it could be 7 
done on reasonable terms and at a cost considered by PSCo to 8 
be economically equivalent to the initial value of the transaction.  9 
The IE was regularly briefed by the Company on the status of 10 
negotiations, the Company made FERC Counsel and local 11 
counsel available to discuss regulatory matters and concerns, 12 
and the Company included the IE in a number of calls with 13 
Calpine wherein deal terms and regulatory concerns were 14 
discussed.  The Company diligently pursued the optimization of 15 
price and terms while also working to find viable solutions to the 16 
contract challenges the parties faced.  It is the IE’s opinion that 17 
the negotiation process was fair. (Exhibit No. FDS-5, pages 2 18 
and 3). 19 

 20 
 The Commission did not expand the IE’s role in Phase II of the 2007 ERP to 21 

include monitoring of the negotiations the Company was conducting with 22 

Calpine until the Commission issued its Phase II order, Decision No. C09-23 

1257 (November 6, 2009).  The Commission directed as follows on page 32 24 

of that Decision:  25 

The IE shall attend negotiation sessions, as needed, to enable 26 
the IE to report eventually to the Commission on the fairness and 27 
cost-effectiveness of the final agreement.  Public Service and the 28 
negotiating parties shall keep the IE informed of the status of 29 
negotiations and endeavor to schedule negotiations to enable the 30 
IE to attend, as appropriate. 31 

The Commission did not direct the IE to attend all negotiation sessions 32 

between the Company and Calpine.  And the Commission made it clear in 33 

this order, in footnote 16 on page 32, that the IE was not required to monitor 34 

other PPA negotiations: 35 
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The IE is not required to monitor any negotiations other than 1 
those that include utility ownership. 2 

By the time the Commission issued Decision No. 09-1257 expanding the IE’s 3 

role, Public Service had already commenced negotiations with Calpine.  But 4 

we fully complied with the Commission Decision once it was issued.  5 

Q. DOES THE COMMISSION’S ORDER IN THE LAST ERP REQUESTING 6 

THE IE TO MONITOR THE CALPINE NEGOTIATIONS SUGGEST THAT 7 

ALL PPA NEGOTIATIONS SHOULD BE MONITORED BY AN IE? 8 

A. No.  Just the opposite conclusion should be drawn.  The Commission did not 9 

see any need to monitor negotiations between the Company and the IPPs for 10 

PPA negotiations.  The Commission viewed the Calpine purchase transaction 11 

as an unusual case.  Even when monitored, the IE found that the Company 12 

had acted appropriately.  These orders and reports suggest to me that the 13 

Company has been found to act fairly and in our customers’ interests in 14 

conducting these negotiations and that incurring the expense for IE oversight 15 

is unnecessary. 16 

Q. DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY?  17 

A. Yes, it does. 18 
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Jeffrey C. Klein 
 
 

Mr. Klein graduated from California State University Northridge in 1978 with a 

Bachelor of Arts degree in Political Science and from Southwestern University 

School of Law in 1981 with a Juris Doctorate degree. 

Mr. Klein began his career with employment by Rockwell International in 1982 

as a Legal Contract Analyst at Rockwell’s Atomics International and subsequently at 

its Hanford Operation affiliate. In this capacity, he was responsible for providing 

advice and guidance to management and personnel concerning the legal and 

corporate acceptability of significant high dollar procurements, the drafting and 

negotiation of terms and conditions of major procurements, subcontracts and 

supporting agreements, and the negotiation of supplier disputes, protests and 

claims. 

 In 1985, Mr. Klein accepted a position with Perceptronics, Inc. In the position 

of Director, Contracts and Legal Affairs, Mr. Klein directed solicitation and proposal 

development, the negotiation of federal government, commercial and international 

sales contracts and subcontracts, including teaming, licensing and sales 

representation agreements. Mr. Klein managed and directed a department that 

consisted of sales contracts, export/import document processing, licenses, 

subcontracts and compliance activities. 



 

 In 1993, Mr. Klein accepted a position with Nevada Power Company. Mr. 

Klein held a variety of management positions with Nevada Power Company (and its 

corporate successor upon its merger with Sierra Pacific Resources).   

At different periods during this eleven year employment period, Mr. Klein 

managed and directed the negotiation and administration of transmission service 

sale agreements, joint-party transmission ownership contracts, long-term purchase 

power negotiations, joint-party generation ownership contracts, fuel procurement 

and fuel contract administration, and the economic dispatch activities of the utility’s 

generation fleet. 

 In 2004, Mr. Klein accepted a position with Xcel Energy Services Inc. as 

Manager, Structured Purchases. Mr. Klein manages the development of the model 

nonrenewable purchase power agreements, the negotiation and administration of 

long-term nonrenewable purchase power agreements and associated documents, 

including  the conduct of requests for proposals, between Xcel Energy Inc.’s utility 

affiliates and independent power providers, qualified facilities and other utilities to 

meet native load, planning, and regulatory requirements. Mr. Klein also manages the 

Company’s wholesale account managers which administer the Company’s long-term 

wholesale power sale agreements. 


